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28 February 1947

MEMORANDUM FOR MR. W, F, FRIEDMAN

Enclosed 1s a copy of a farly recent opinion
of the Attorney-General of the United States with

regard to withholding from Congressional committees

information concerning intelligence activities.
This decision may be of interest in connection
with the current budget hearings.

5. N. WENGER J 7

Captain, USN

EnClo
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OPINION OF THE ATTGRMNEY GJNLRAL CF THE
ORITED STATES

N -

~ POBITION OF THE EXBCUTIVE DEDARTVENT R GARDING INV STIG-TION

REPORTS

It is the ronition of the Degartment of Juatieo, restated

now with the agprov:1 and :t the direction of the Presi-

dent, that all investig.tive reperts =re confidential

docucents of the executive da: *rtaent an@d that congres-

sional or public access thereto would not be in the -ublic
. interest.

This uzecords with the cconclusions re.ched by 2 long line
.of predecessors in the office of ittorney General and
with the sosition tikem by the Fresident from tine to
tine sinee Washington's sdniinistration; and this discru-
‘tion in the exccutive br .nch has been upheld :nd respec-
» ted by the Judieiary.

Hon. Carl Yinson,
Chairman, House Committee on Nuval ﬁffairs.

My doar ¥r. Vinsons

1 have your letter of &piil £3, resuesting thsat your committes
g* furnished with all Pedersl Bure:u of Investigition revorts since

© June 1939, together with sll fulure reporis, memcranda, snd coPrres-

pondence of the Pederal Puresu of Investigation, or the Department
of Justice, in connection =ith %Investig:tions m=de br the Depurt-

- ment of Juotiee arising out of strikes, subversive activities in

comnection with l:bor dis:;utas, or lalor disturbuneces of any kind
in industrial csbah‘ishmont« which have naval contraets, sither as
prine contractors or subcontractcrs.®

Your raquuuh to be furnished regorts of tre Peders]l Fureau of
Invastig:tion is one of tie =many made by congressional committess.
I have on ;my desk at this time tyc other s.ic” reruests for acrogs
te Pederal Pure:-u of Investig-tion files. The number of t-ese re-
quests would z2lone nake com;lianoe imeor:cticabhle, particul riy
#here the requests are of so comprehensive = charzcter s those
ceontained in your letter., In view of the incre:sing frecuency of
these resuests, I desire teo rest:te our poliecy st some langth,
togetiner with the rvasons whien req ulre it.

\
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It is the position of this Dep-rtment, reztated now with the
approval of and at the direction of the President, that sll invest:
gative resorts zre cinfidentisl documents of the executive department
of the Govcrnnant, to aid in the duty laid :pon the President hy the
Constitution to P"take care that the l:sws he faithfully executed,®
and that congressionsl or public aecess tc them would not be in the
publie interest.

Disclosure of the reports could not do otherwise than sericusly
prejudice law enforecement, Counsel for = defend:nt or  rospective
defendant, could h:ve no gre:ter helpy than to know how much or how
little Informition the Governnent h:.s, =nd wh:t witnesses or sources
of information it eun rely upon., This 1s exuctly #hat these reports
are intended to eontain,

‘piselosure of the reiorts st this jpurtienlsr time weuld also
prejudice the national defense and be of aid ~nd comfort to the very
subversive slements against which yon wish to rrotect the country.
Yaor this resson we huve m~de extruordinary efforts to see that the
results of eountsr.spienqgc agtivities and intelligence nctivities
of this Department involving those elezents are Kept within the
fowest possidle hands. A catalogue of .ersons under investig.tion
or susrielon, :nd wvhat we kmow about them, woulid be of inecstim:hle
service to foreign sgencies; and iInformation which could be so used
eannot be too elose’'y guarded,

Woreover, disclosure of
[ aice e u 1 ™iresu of
As you probadly know, much of this information is given in confi-
‘denc¢e and can oniy be obtained upon pladge not to disclose its
sources, A disclosure of the sources would exharrass informants—-
sometimes in their employment, sometimez in their socizl relations,
and in extreme cases aight even sndanger their lives, Ye regard
the kesping of fzith with econfidential inform:nts =s an indispens-
able condition of future efficiency. '

; Pisclosure of information contained in the rerorts misht :lso
be the grossest kind of injustice to innocent individuzls. Investi-
gative re;orts inciude lezds znd suspicions, and sometimes even the
statenments of malicious or misinformed poopio. Even though later

~and mors complete rej;orts exoner:zte the individucls, the use of
particular or selected reports might constitute thc grossest injus-
tice, and »e all know that a corroetiau never cxtches up with an
accusation,

In concluding that the,ﬁuhlic 1ntorest does not permit genéral
aecess to Pederal Pureau of Investigation re;orts for information
by the many Congressionsl committees who from time to time ask for
it, I am following the conclusions reached by a long line of distin
guistied predecessors in this office who have uniformly taken the sume
visw, Examplesz of this ure to he found awong the fallowin~ letters
nnong others: _ _ :
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Letter of Attorney Oener:l Yaox to the 8perker of the Nouss, datec
April 27, 1904, declining to comyly wsith & resolution ¥ the House
requesting the ittorney General to furnish the¢ House with all
papers snd doeument: und other information ccncerning the investi-
getion of the Nothern fecurities c.ze, '

Latter of Attorney Ooner:. Ponezarie to the Spe:ker of the louss,
dated April 13, 198, deelininc.tic comply with = rosolutien of
the {ouse recnesting the ittorner Genersl to furnish to ti.e Housze
infarmstion ecnesrning the investization of certsin corrorations
mgnged in tre manul:cturs of wood ulp or print paper,

Letter of Attornsy General ¥igkersham to the Speaker of the House,
dated March 18, 1912, declining to comply with a res:lution of the
Bouse, Directing the Atitornay Cener:l to furnish tc the House

~ information concerning an investigztion of the smelter trust,

Letter of Attorney Generxnl NeReynolds to the Secret.ry to the
Prosident, dated August 28, 1914, stating that it would be incom- .
patible uith the public intsrest to send to the Sendte in response
to its resolution, reports made to the Attorney General by his
sssosiates regarding violations o law by the Standard 01l Co.

Letter of Attorney Ganeril (regory So the President of the Senats,
dated Pedruary 23, 1915, deglining to eomply with » resolution eof
the BSsnate requesting the Attorney General to report te the fenata
his !:ndlnna_tnl conaclusions in the investig:tion of the smelting
infustry. N - : '

Letter of Attorney Gemer:l Sargent to the chairman of the ‘ousse

Judietary Committes, dated June 8, 1926, deciining to comply with
his rejjuest to turn over to the committee all rapers in the files
‘of the Depsrtaent relating to the merger or certiin oil compznies.

I8 tskimg this positiou By sredecessors in this office have .
followsd sminent exanm:lées. :

Since the deginning of the Oovernment, the executive branch has
fros time to time been confronted with the unple:sant dutr of deelin-
ing to furnish to the Congress and to the courts informution which
it has xcouired and which is neceszary to it in the aduinistrition
of statutes, As early as 1796, the House of Representatives rsquested
Preasident Washington to lay before the House a copy of the instime-
tioms to minitters of the ited States ¥ho negotiated a treaty with
Orsat Pritein, together with the corres;ondence and cther docunents
relating to thet trenty. In declining to comply with the regquest,
President Yashington salds '
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Sauns8 o 4t ix essetiu. Lo the due sdiinirtration of the Govaerngent
that the boundurles fixed by tha Constitution lLet=zeen the 4iferent
de artvents siould he prezerved, & Jugt rez.rd to the Constitution
and te the duty of ny office » & & forbids a compliance with your
request.® (Bee Riechardson, Hesssges snd Parars of the Presidents,

ve 15 pPhe 194, 196.) : a

In 1825, the Fouse of Representatives recuested Praszident
Honroe $o tranazit eertain doouments reiaring to the confuct of the
officars of the Navy of t:e United States on the Jacifie Ocean, and
of other public agents in Bouth imeric:, In his repsly, President
Honroe refused to comply with the regquest, st:iing that to do 2o
sight subject individuals to unjuat eriticismy that the individuals
invelved should not be censured without just esune, whieh could not
be ascertained until after s thorough :nd imrartiszl investigation
of their conduet; and th .t uynder those circumstinces 1t w:s thought
that communiession of the docusents would not eom:ort with the pub-
1ie fnterest nor with wnat was due to the parties concerned. ¢See
Riehardson, Messages and “ayars of the Presidents, v,2, p. 278.)

In 1233, the Bensate raguested President Juckson to communicxte
to that Body & copy of a paper pursorting to have been read by hix
to the herds of the execulive departaents, dated Saptemer 18, 183)
realating to tha removal of the de;osits of the ;ukiic money froas the
Bank of the Unived Ztates, President Jackson declined., (Sse
Richardscn, Nessages and ‘ajers of the 'residents, v.,3, p. 34,)}

In 1835, the Senate passed s resclution requesting President
Jaekson to ecommunicste coples of the eharges, 1 any, which might
bave been made to him against the officilal econduet of Oicdeon Pits,
late surveyor gensral soutl: of ths Btate of Tennesses, which caused
Iiis removal from office., In reply President Jackson again declined
%o comply, (Ses Riehardson, Messages and P:pers of the Pr-sident,
'03. P 132’ 1‘,-’ '

This descretion in the executive bBranch has been unheld and
respected by the jJudiciary, The courts h:ve repestedily held that
they will not and cannot require the exscutive to produes such
papers when in the o iniom of the asxecutive their production 1
contrary to the rudlic interests, The courts h:ive also held that
the question wiether the j;roduction cf the papers would be against
the puablic interest is one for the sxecutive and not for the ecurts
to deternine, HNarbtury v, Nadisen, 1 Cranch 137, 149; Totten v,
United Ztates, 92 U. B, 105; Kilbourn v. Thompson, 103, U, B, 168, Li;
Yogel v, (Oruas, 110 U.8. 311; In re  narlies and Butler, 158 U,.8, 532,
Boske v. Comingore, 177 Y.R. 459; In re ‘mttzen, 7¢ /Yed, 6993 In
re Lambarton, 124 Ped, 446; In re Valencls Condensad Milk Co., 240 .
7ed, 31U; Hlrod v. Moas, 178 Ped. 123} Arnstein v. United States,
296 Fed. 946; Gray v. Pentland, 2 Sergeant & Rawlel's (P a), 23, 28;
Thompson v. Gernan Vslley R, Co., 22 X, J, Equity 111, Worthingten
v. Saribner, 109 Mass. 487; Appezl of Hartranft, 85 Pa. 433, 445;

2 Parr rria§:5 531,~5364; see slso 25 Op. A.0. 326, ' S
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In ¥ilrourn v. Thompson, supra, the Lourt sald: . ;gi:
21t s %ell ved to be one of the chiel merita of the ;mcricsdmhﬁ

gvsten of written constituticnal law, that all the powers intrusted .
to govarn ent, <hether Strie or nationel, are divided into the thrée
grand denzriments, the axecutive, tae “egiglative, and the Judicial,
Tnat the functions appro.riate to e.ch of these *runches of govern-

#ANT Bhall be vested in a separate body of public servants, and that
the _erfsction of the syste- rezuires th-:t the lines wnich separate

and dlvide t .ese dolartments shall be bros«dly and clesrly defined,

-

~im-

“$he :;sersons intrusted —ith power in any on= of these brinches lhall_q?
not be jermitted to encroach uyon the osers confided ‘o the others, ~
€ that each shall by the law of its cre tion de iimifed to the =

1se of the .owers mppropriate to its own department and no other.

In Ap,esl of Hartrunft, supra, the Court s:ld: -

=~

kY

L L

. & ¢ 4o nad botter at the outst rt rucognize the fact, that
the executive department 1s 2 ccordinate branch of the Governcent,

th po er to judge what should or should not be done, within its -
am depy riment, and what of i%s o'm doings and cosztunic.tions should
¥¥ghould not ie ke.t seacret, and thit with 1it, in the exercise of
these congstitutional powers, the courts have no more right to inter-
fera, than hus the exscative, under like conditions, to intarfere
writh the courta,”

]

L3

-
—

.
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. The inform tion hereinvolved wzs collecied, and 1s chiefly vslu~
able, for use by the executive tranch of ths Govern ent in the exe-
Yion of the lows., It c n be of little, 1if any v lue in connectim
h the fra ing of leglislation or the .erfora.nce of sny other con-
stitution:l dut. of the Congress. Fe do not undert ke to investigate
Atrlies as to their ju~tictec .tion or the lack of it, but eonfine
vgatligation to allezed violations of law, including of course
ola'don of st Tutes dasigned to su,press subversive activity, and
eneral intellizence -~ executive Soller, Cerfain'y, the
evil which wou.id naceéss :rily flow frou 1ts untimely puhiication
would f:r outveigh any wossible good.

a

i)

Y am not unrindful of your condition:1 suggestion thit yvour

) gaﬁp-al will Keep this inform.lion “inviolata until such time us the
o

mpdlttece determines its dis.osition,” I h.ve no dcuht that this
bladge wou'd te ke t and thxt vou would weigh every ccnsider tion
befor. n king sny actter ublie. Unfortunitely, however, a policy
tannot be mrde ane hecsuse of <ersonal confidence of the Attorney
Ganeral in the integrity snd geood falth of & particuw committee
halrman. ¥e cannot be ut i~ tne .osition of discrimin: ting

-Metyoen committees or of attempting to judge tet ean thom, and their

individual mesters, each of =hom h.s access to information onee
placed in the hands of the committeo,
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Of course, where the puhlic interest has seemed to Jjustify 1it,
information us to perticaler situ.tions has bteen supplied to con-
gresslonal comrittees by me and by formoer Attorneys General., TFor
exem.lg, I have taken the position that commiitees called upon to
rass on the confirmation aof persons recommended for anpointment by
the sttorney (Generul would be affcrded confidential access to any
inform. tion th.t we h.ove-~because no candidate!s name is sulmitted
without his wmowledge and the Department does not intend to submit
the name of any person whose entire history will not stand light.
By way of further illustration, I may mention thnt pertinent infor-
mation would be supplied in impeachment proceedings, usually insti-
tuted at the sugpestion of the Department and for.the good of the
administration of justice,

It 13 for the reason given tnat I feel it my duty to decline

your re-uest, helieving thut in thiem you will find justific.tion
for my refusal.,

A}

Respectfully,

ROBERT H. JACKSON
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